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 Non-Disclosure Agreements (No.2) Bill (October 2021)
1. This document sets out Protect’s key considerations for the Non-Disclosure Agreements (No.2) Bill (“the bill”).

2. Protect welcomes the introduction of legislation that will regulate and reduce the abuse of non-disclosure agreements to cover up wrongdoing in the workplace. 

PROTECT – THE UK WHISTLEBLOWING CHARITY 

3. Protect’s aim is to protect the public interest by helping workers to speak up to stop harm and wrongdoing. We support whistleblowers by providing free and confidential legal advice. We support employers to implement effective whistleblowing arrangements. We campaign for legal and policy reform to better protect whistleblowing. We want a world where no whistleblower goes unheard or unprotected. 

4. Since 1993, Protect has operated its free, legal Advice Line offering specialist whistleblowing advice to around 3,000 workers a year. We provide consultancy and training services for employers to improve their whistleblowing arrangements and in 2020 alone the employers we worked with had between them an estimated 1.3 million employees. These experiences inform our policy work in campaigning for better whistleblowing laws and public policy.

5. Protect was heavily involved in the drafting of what became the Public Interest Disclosure Act 1998 (PIDA) – the current law which gives rights to whistleblowers in the UK. Our Advice Line gives us first-hand knowledge of the gaps in the current whistleblowing legislation and our campaign, Let’s Fix UK Whistleblowing (please see here), proposes solutions to those gaps. 

NON-DISCLOSURE AGREEMENTS 

6. The #MeToo campaign highlighted situations in which NDAs and confidentiality clauses in employment were being abused to deter victims of sexual harassment from disclosing details of that harassment to authorities. We have seen this in our work at Protect. NDAs are not only used inappropriately to cover up sexual harassment, but also to conceal other forms of wrongdoing and to discourage individuals from making protected disclosures. 

7. NDAs and confidentiality clauses can serve a useful and legitimate purpose. Particularly because they protect commercially sensitive information and prevent employees sharing this information with their competitors. But also, an appropriately drafted confidentiality clause in a settlement can benefit both the employee and the employer. It allows the employee to confidently move on from the dispute without a fear that it will be disclosed to others, such as  a prospective employer. It is also an important component of a settlement agreement – without which, an employer may be more likely to go to an employment tribunal to resolve a dispute. This can be disadvantageous for both parties due to the time, stress and publicity required. 

8. Therefore, Protect does not support the call for an outright ban of NDAs, but they should only be used where appropriate and necessary. We think the law could be clearer on this point and that workers could be better informed of their rights here.  

PUBLIC INTEREST DISCLOSURE ACT 1998 (PIDA) 

9. Section 43J of PIDA states that: 

(1) Any provision in an agreement to which this section applies is void in so far as it purports to preclude the worker from making a protected disclosure.

(2) This section applies to any agreement between a worker and his employer (whether a worker’s contract or not), including an agreement to refrain from instituting or continuing any proceedings under this Act or any proceedings for breach of contract.

This wording is unclear and has been the subject of considerable debate, not least because workers signing such agreements are often unaware of their rights. Further, sometimes reference to ‘disclosure’ in the agreement is explicitly limited to criminal or regulatory matters, so the wider application of PIDA is narrowed in the terms of the agreement. This is designed to prevent further disclosure to, say, the media or MPs. 

10. Following the #MeToo Movement, the Law Society and Solicitor’s Regulatory Authority has implemented regulatory guidance for legal practitioners. The SRA issued a warning notice
 to remind practitioners of the key issues and risks associated with, or advising on the use of NDAs. Inappropriate use of NDAs or a failure to report misconduct subject to an NDA may put practitioners at risk of breaching the SRA Principles. This regulatory guidance is welcomed but there needs to be explicit guidance set out in law to stamp out the abuse of NDAs. 

11. Protect supports the recommendations made by the Department for Business, Energy and Industrial Strategy following the 2019 government consultation, namely: 

a. Ensure employers make clear the limits of NDAs, in plain English, in the agreement and in a written statement to the employee

b. Extend current legislation so individuals signing NDAs will get independent legal advice on the limits of confidentiality clauses 

i. Including that disclosures can still be made to police, regulated health and care professionals or legal professionals regardless of NDAs 

c. Introduce measures to deal with confidentiality clauses that do not comply with legal requirements 

12. In Protect’s Draft Whistleblowing Bill, we set out our own suggestions for reforms of gagging clauses. We propose that any settlement agreement must contain clear wording that no clause in the agreement can prevent someone from making a protected disclosure and the agreement must clearly stipulate what type of disclosures can be made and to whom. Further, individuals signing such an agreement must receive independent advice and the requirements and limitations of confidentiality must be clearly explained to them. 

WARRANTIES 

13. Warranties in settlement agreements can require the individual to warrant that the matter they raised has been satisfactorily concluded – thereby meaning that any further disclosure by them will possibly put them in breach of the agreement. Below is an example: 

“All existing obligations of confidentiality still apply, but nothing shall prevent you from making a protected disclosure.  You hereby also confirm that you have no protected disclosure that you intend to make, while you also confirm that you have no protected disclosures that intend to make having entered into this agreement, and further confirm that should you subsequently decide to do so that you shall immediately notify us, and provide the full content of any such disclosure and to whom it has been made;”

14. Warranties can create an additional hurdle for an individual to overcome when escalating their concern.  It also means that if they do go to a regulator, for example, there is a risk of their credibility being undermined, having signed something that says the matter is concluded.  It is another reason that it is not surprising that settlement agreements are often the end of the road in terms of getting any oversight of the underlying wrongdoing or malpractice at the heart of whistleblowing or discrimination cases.  

15. Guidance from the Law Society
 suggests that it may be illegitimate to ask an individual to sign an agreement in which they agree not to disclose an unlawful act that has not yet happened because it is unlikely that such an agreement would be legally enforceable. It advises that if a solicitor includes such a clause in an agreement, they should consider how such drafting meets their regulatory duties.

16. Protect recommends that the inclusion of such warranties in non-disclosure agreements are explicitly made unlawful within PIDA. 

The rules governing whistleblowing in the Financial Services sector already outlaw warranties SYSC 18.5.3 states:
(1) Firms must not request that workers enter into warranties which require them to disclose to the firm that:
a. (a) 
b. they have made a protected disclosure; or
c. (b) 
d. they know of no information which could form the basis of a protected disclosure.
(2) Firms must not use measures intended to prevent workers from making protected disclosures.
RAISING AWARENESS 

17. On our Advice Line, one of the main issues that we see is that individuals do not know what their rights are and what they can legally still raise despite signing an NDA. This knowledge and awareness gap creates culture of fear and silence in which wrongdoing goes unheard. 

18. We have also seen that awareness among workers is low when it comes to their rights under whistleblowing protection, YouGov research showed that 52% of respondents either wrongly stated there was no legal protection for whistleblowers or were unaware.
  Surveying 101 clients to our own Advice Line this year we found 85% did not know what they needed to prove to be protected under PIDA.
19. Along with clearer wording of NDAs and legal practitioners clearly setting out the limitations and rights of those signing NDAs, more needs to be done to raise public awareness around the legitimate use of NDAs and confidentiality clauses.  Without a public awareness campaign our concern is that any legal change would be ineffective.

� � HYPERLINK "https://www.sra.org.uk/solicitors/guidance/non-disclosure-agreements-ndas/" �SRA | Warning notice | Solicitors Regulation Authority�


� � HYPERLINK "https://www.lawsociety.org.uk/topics/employment/non-disclosure-agreements-and-confidentiality-clauses-in-an-employment-law-context" �Non-disclosure agreements and confidentiality clauses in an employment law context | The Law Society�


� To your knowledge, is there a law that protects 'whistleblowers'? Yes: 48% No, there is not: 14% Don’t know: 38% Sample size 2005.






